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_Subj: Nav1gab1e Waters of the United States; Green and

Colorado Rlvers in Utah .

Ref : (a) CCGDll(dl) ltr 16210 dtd 23 Feb 1977
(b) CCGDl2(dl). 1tr 16211 dtd 17 Feb 1977

1. References (a) and (b) are proposed findings concerning
the jurisdictional status of the Green and Colorado Rivers
in the State of Utah. It is proposed that:

a. the following waters are not navigable waters of
the United States or waters subject to the jurisdiction of

the United States:

(1) the Green River in the State of Utah, except
that portion on the Utah-Wyoming border known.as
Flaming Gorge Reservqir; and

(2) the Colorado River in the State of Utah,
-north of where the waters of Lake Powell
inundate Cataract Canyon (approximately mile
176 on enclosure (l)) to the Utah ~Colorado

border; and

‘b. the following waters are nav1gable waters of
the United States and waters subject to the jurisdiction

of the Unlted States:

(1) that portion of the Green River on the .
Utah~-Wyoming border known as Flamlng Gorge
Reservoir; and

(2) ‘the Colorado River from the Utah-Arizona
boundary north to the southwestern end of
Cataract Canyon at mile 176 (see enclosure(l)),
and further upstream to such point as these
waters, which are known as Lake Powell, may
from time to time inundate Cataract Canyon.
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2. Subject to paragraph 6, these proposed findings are
approved and constitute the. Coast Guard's opinion as to the
extent of its jurlsdlctlon with respect to the specified
waters.

3. The basis for the findings in paragraph l.a. above is
that there.is no evidence that those waters were, are, or
may be susceptible to use as highways of substantial inter-
state or foreign commerce. Any interstate commercial use,
within the meaning of the relevant federal court cases, was
sporadic and unsuccessful. Although there is substantial
commercial white water rafting on these waters,.this use,
for purposes of navigable waters jurisdictional determina-
tions, has, in the past, been considered recreational by the
Coast Guard. The waters are not waters subject to the
jurisdiction of the United States because the lands upon
which the waters are located are not. within the exclusive or
concurrent legislative jurisdiction of the United States.

4, The basis for the finding in paragraph. l.b.(2) above is
that these waters were and are used as highways of substan-
tial interstate commerce. The 72 foot paddlewheeler CANYON
KING regularly operates on Lake Powell. Lake Powell lies in
Arlzona and Utah. ) :

5. The basis for the finding in paragraph 1.b. (1) above is
that the Reservoir lies in two states ~- Utah and Wyoming --
and it is deep water. There is a significant number of
recreational vessels operating on-.the Reservoir, and this,
together with the water depth, demonstrates its suscepti-
bility for use as a hlghway of substantial interstate
commerce. »

6. I have reservations concerning Coast Guard precedent

- that commercial white water rafting is.akin to recreational-

boating rather than "commerce" for purposes of navigability
determinations. Nevertheless, this determination adheres to
the precedent in the interest of stability because an inter-
agency task force has been formed to analyze navigable.
waters jurisdiction criteria. Since widely applicable
changes in criteria may emerge from the task force report,

I prefer to defer modification of Coast Guard criteria.

7. This opinion does not apply to the exercise of Coast
Guard authority over subject waters under the Federal Water

_Pollution Control Act. This opinion solely represents the

opinion of the Coast Guard as'to‘the extent of its own
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jurisdiction and does not represent an opinion of the extent
of the jurisdiction of the United States or any of its other
agencies. : '

oA
Y. PATRIDH BURSLEY
Couns

~ Encl: (1) Map_of the Green and Colorado River in Utah

Copy to:
CCGD2(dl) w/encl.
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